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Kind of Proceeding
and Nature of Ruling Below

This is an orlglnal proceedlng in which the petltloner,
TIG Insurance Company, seeks a writ of prohibition to reverse
Lwo circuit ecourt orders, both of which were entered on Octobér
q, 2006.. One of the orders makes a find;ng that attorney fees
should be granted for a breach of settlement claim and the
other order establishes. the amcunt. of attorney fees. (The
orders aré attached to petitioner's pétitiOn and marked as

“Exhibit A” and “Exhibit B.")

This action briginates out of a legal malpractice
committed by Attorhey William E. Galloway. Attorney Galloway,
wvho represented Jeffrey A. Horkulic and Rébecca A. Horkulic and
their children (hereinafter'“Horkulics”) in a personal injury

automobile accident claim, missed the statute of limitations.

Claims for 'violation of the Unfair Claims Settlemént
Practiceé Act’[w.va. Code §33-11-4(3)] were also filed agalnsc
Attorney Galloway’s malpractice carrler,.TIG Insurance Company
{petltloner herein and herelnafter referred to as “TIG”) and

Cambrldge Professional Llablllty ‘Services (here1nafter referred
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. Lo as “Cambridge”), an administrator of TIG, who is believed to
have assisted in the handllng of the malpractlce Clalm The
claims agalnst TIG and Cambridge were bifurcated and stayed

until after resolution of the 'underlying legal malpractice

claim.

claim,  including diSCOVE;y,_ designation of experts and
witnesses and scheduling'of & trial date, Galloway’s attorney,
William. p. Wilmoth, approached Horkulics’.attorney,'Robert P.
Fitzéimmons, to discuss a possible resolution of the underlying
legal malpractice claim. Galloway’s attorney and Horkulics’
attorney éntered intoe a settlement agreement ih May, 2005_
Which contained multiple features,'rwc of which are material to

the Petition for Writ of Prohibitien, namely:

(lj'Galloway's malpractice carrier, T1G, would pay the
full  policy limits of Five Hundred Thousand Dollars
($500,000.00) in exchange for a full and complete release of-

Galloway from personal liability; and

(2) Galloway would confess judgment, admitting liability
and damages Totaling One Million Five Hundred Thousand Dollars
(31,500,000.00) (hereinafter referred «to & as “confessed

judgment~) .
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After numercus conﬁersétions.and letters in furtherance of
the seftlement agréement, Horkulics filed a Motion to Compél
Enforcement pf Compromise 'Settlement Agreement on August 10,
2005. A supplement to the Moticn to Compel Enforcement of
Compromise Settlement AgreemenL was filed by Horkulics .on

November 4, 2005

_ Accoiding to the testiﬁony of Wilmoth, TIG agreed to the
sgttlement p£0posal with the understanding that théy could file
anrobjectionlto the confessed judgment. Several months passed'
when a conference call was 1n1t1ated by TIG’s three attorneys
on August 18, 2005, with Galloway’s attorney,' Wilmeth, and
Horkulicsf at;orney_was later added to thercall. (fihding of
Fact 1B, oOrder entered August 25, .2006.) According to
Galloway’s attorney, the settleﬁént_ agresement, including the
confessed judgment feature, was reaffirmed. The settlement.was
confirmed by letters between Horkulics’ and Galloway’s
atforneys. (Finding of Fact 20, Order of .Auguét 25, .2005
Exhibits 35, 9, 16.) (All references to exhibits are those

exhibits introduced at the May 30, 2008, hearlng )

A hearing on the motion to compel was held in the circuit

court before the Honorable Arthu: M. Recht, on May 30, 2006.
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Attorney“ William Wilmoth was the only witness called by the
parties, Horkulics also introduced 17 exhibits which were
admitted into evidence. Galloway’s attorney did not present

any witnesses ar the hearing.

By Order entered August 25, 2006, the circuit court
ordered thar Horkulics”’ Motioh to . Compel Enforcement of
Settlement Agreement be granted and further ordered that a

petltlon requesting attorney fees could be flled The order

enforecing the settlement agreement was entered pursuant to West
Vlrglnla Rule of Civil Procedure 54(b) and is presently the
subject of a Petition for Appeal before thls Honorable Court in

a8 case styled Jeffrey A. Horkulic, er al., v. William E.

gelloway, et al., Case No. O?OOBO,

Horkulies filed their Motion for Attorney Fees oen July 5,

2006, and.a Supplemenral Motion for Attorney Fees on August 22,

2006. - By Order entered October 4, 2006, the clrcuit court
granted Horkulics’ Motion for Attorney Fees. (“Exhibit A" to
TIG'S Petition for Writ of Prohibitieon.) By separate order

also entered October 4} 2006, ‘the circuit court granted
attorhey fees to Horkulics’ counsel for one hundred one and
fivewtenths (101.5) hours and set the rate of Pive Hundred

Dollars (5500, OO) per hour for a total award of Fifry Thousand
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Seven'Hundred Fifty Doliéré.($50,750.00) plus expenses in the
amount of Fifty-Four Dollars ($54.00). {“Exhibit B” to TIG' s
Petiﬁion for Writ éf Prohibition.)l The cifcuit court did hou
é;ant attorney  fees for the time expended byr Roberr P,
Fit;simmons' co-counsel, and the Ccurf reasoned that this was
done in “...an attempt to achieve a fair resolution of this
'issuéi” (S5ee Footnote 2, Order of Oétober 4, 2606, “EZxhibit B~

of petitioner’s memorandum. )

Statement of Faicts

In May of 2005, counsel for Galloway aﬁd Horkulics enteréd
into a.settiement agreement for the legal malpractice claims.
[Page. 30, May 30, 2006, Transcript (hereinafter “T").]  The
séttlement agreement provided for a confessed judgme;t of.$1;5
»million and TIG could file an objectioh in court. (T. 38, 35.)
Galloway’s insurance company, TIGf agreed to- the settlement.
(T. 31, 32, 33, '37; Exhibit 2.) Defendant Galloway was on
board with the settlement. (T. 33/10: 35/10.) Callowéy’s
'attorney’s-nOtes'confirm the.septlement. (T. 52.) A couple of
weeks later, TIG had a béut of post—settlemeht afterthought and

started “raising noises” and “noting objections.” (7. 39, 55.}
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On May 20, 2005, Galloway told his attorney he consentgd to the
settlement, including the confessed Judgment. (T, 56; 111/10.)
anAugust 18, 2005; TIG;S team of attornéys,‘FLaherty, Zerman
and Ruberry, contacted AttOrney Wilmoth and discussed the
settlement-and then added Horkulics’ counsel to thé call, (T.
58.) Horkulics and Gailoway through their counsel reaffirmed
',the settlemenrt, including the confessed judgment which was
blessed by  tﬁe TIG representatives. (T. Gi.) Horkulics”’
counsel’s letter of‘_Sgptember 1,'.2005,. and Galloway’s reply
letrer of.Septémber-ZQ, 2005 (Exhibits 5, 95, reaffirmed the
_agréement, including the confessed-judgment. (T. 63, 68.) The
confirmation-'letter from GalloWéy's 'attornéy (Exhibif 9) was
copied to TIGfs fepresentative and’ Galloway’s personal counsel,
Attofney éuomo. (T. €B.) No objection was filed-by:Galloway’s

personal counsel. On Augusf_zs, 2005r TIG sent a reservation

of rights letter to Galloway. (T. 114, 76.)

The record demonstrateé ﬁhat Horkulics’ Motion to COmpel_
Enforcement of Settlement Agreement (the “motion”) involved two
Parties, the plaintiffs, | Horkulics,‘ and the | defeﬁdant,.
Galléway. The mﬁtion was beﬁween ohly these two‘parties. As
in many cases, there 1is é liabiiity insurer involved in
pProviding direction and guidance to the indi?idual insured’s

attorney, as was .in this case.
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Keeping 'in mind -that the only witness to testify in
reference to the Motlon. to Compel Enforcement of Settlement
'Agreement was Wllllam Wilmoth and the only exhlblts intreduced
as evldence were the 17 exhibits introduced by Horkulics’
counsel at the May 30, 2006, hearing, :it is 1clear that the

court’s order granting the motion To compel was correct.

Wllllam Wilmoth is one of the most respected attorneys in
the -State of West Virginia, having been an attorney 51nce 1975
and generally handllng cases 1nvolv1ng professzonal negligence
and complex lltlgatlon .'(T. 23.) Mr. Wllmoth’s Practice
-1nvolves approxlmately 8C percent defense work and 10 percent
plalntlffs’ work. He " is regularly employed by insurance
Companies <to represent their insureds and was the principal
rcounsel 'fer Attorney William Galloway, the defendant in the
legel malpractice case. (T. 75, 24.) The clalms agalnst TIG
and . its admlnlstrator alleglng v1o]atlon of the Unfalr Claims
Settlement Practlces Act had been bifurcated and stayed and
therefore TIG was not a party to the underlying legal
malpfactice case. - (T. 25.) Attorney Wilmoth had been given
{|the authorlty to speak on behalf of the insured and his cllent

William Galloway, at all times relevant to this prcceeding.
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(T. 29.) Mr. Wilmoth never had any question that he could bind

Mr. Galloway in g settlement. (T. 29.)

In May of zbds, TIG difected Wilmoth to begin-settleﬁent
negotiations. (T. 26.) Attorney Wilmoth met with Horkulics’
counsel and they .discussed twé potential alternative
settlements. After discussing these alﬁernativeé,_Mr; Wilmoth
calleﬁ TIG's agent, Rapponotti; who is élso an attorney, and
Mr. Rapponotrti gave Attorney'_Wilmoth the authority to enter
{into a full settlemeﬁt on the legal‘maiﬁractice claim; (T.

31.)

,The.settlément.agreement had_multiplejfeatures,‘including
paymenﬁ of zhe-policy limits of'ssoo,ooo.l-_zn addition to the
policy limits Payment, Defendant Galloway' was. to agree to a
confessed Sudgment on liability and damages which toral §1.5
.millién. 1T?‘30.) ﬁorkulics' counsel originally wantéd_the
insurance .cOmpany to sién cff and.'agree to the confessed
judgment: hoﬁever, it was ultiﬁafely agreed thét the cbnféssed
‘judgment would.be filed in court by Galloway‘and TIG could file
its objections.’ This_provision was-specifigally agreed to in a

conversation between Attofney Wilmoth and TIG's representative

and Galloway agreed ro 5450,000 as the policy limits; however, it was latex
disccvered‘that this was not a decreasing limit Policy and $500,000 became
the agreed Upen figure. (7. 27, 28.} . .

9
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and atterney, Rapponetti. (T. 31/98.) ~ Attorney Wilmoth was
adamant thet- there. was no question that Mr. Rapponotti op
behalf of 7T1g fully agreed to the settlement, specifically
lnClUdlng Galloway’. s confessed Judgmeny end TIG's right te then

file an objectlon in courr. Attorney Wilmoth then called

Galloway who indicated that he was  “on board” with the
settlement. '(T.-.33,' 35.) Wilmoth then sent an e-mail rto
Attorney Rapponetti outiining the general parameters .of the
agreement, which included, “Plaintiffs will file aI‘Metion for
‘Entry ofVCensent Jedgment.’ to which Mr. Galleway ﬁill agree
(to protect hie 'eeeets) " '(Ewhibit 2.'-T.. 38.) .Again,"Mr;
Wilmoth testzfled that the consent judgment of llabillty and
damages wasg part of the settlement agreement {T. 38.] As =&
further part‘ of the May 24, 2005 e-mail, "Attorney Wilmoth
indicated that he vas preparlng the settlement agreement '(T.
39/21 40.) Attorney Wilmoth then recelved multlple 1nqu1r1es
from Horkullcs' counsel requestlng copies of the proposed
settlement documents. (T. 41,y Attorney Wilmoth testified
that TIG then began ralelng nolses” and : “noting objectlon”
égggg the_settlement agreement. (T, 39, 55.) Despite these
noises, - Mr, Galloway specifically toeld Attorney Wilmoth that he
consented tg the entire settlement Vand this was to be
cemmeniceted te' Horkulics’ counsel, whieh it wae. {T. 56.)

Attorney Wilmoth testified that this confessed judgment feature

10




-26~FEB~2007 DS:UZPM FROM-F | TZS tMMONS LAW OFFICES +13n4z7Tiv0s T-261  P.DIB/OZE  F-28§

Specifically included Mr. Galloway”s admission to liability and

damages of $1.5 million. (7. 56/23.)

On August‘18, 2005, TIG'S ‘team of attorneys, BReth Berger
Zerman, Ed Ruberry and Thomas Flaherty, contacted Mr. Wilmoth
to discuss the settlement, (T. 58.)  Horkulics’ attorney was
later Jolned in the conference call and Mr. Wilmoth teStified
that it was_ agaln- agreed that Mr., Galloway -wcuidr file a
confessed judgment of liability and damages of $l 5 million and
that  TIG could then file its objection. (T.  61.)
SPeCificelly, Attofney Wilmoth testified thaﬁ'all participants
in the telephone conversation. [which included Ithree TIG
attorrneys) agreed to the confessed judgmeht and the reaffirmed
settlement. (f. €l.)  TIG's agreement to the,settlement was
2lso confirmed by Attorney Wilmctﬁ in a note contained within

his file and admitted as part of Exhibit 17 at the hearing.

Horkulics’ eounsei"wrote-.to Wilﬁoth confirming the
agreeﬁent by letter dated.September 1, 2005. (Exhibif 3.) Mr.
WilmotTh responded to that letter by his letter of September 29
2003, : 1ndlcat1ng that there was, in fact, an agreement
consistent with. the terms set forth in Horkulics’ counsel’s
letter of September 1, 2005. (Exhibit 3.) Mr. Wilmoth further

testified that there was no misunderstanding as to the

11
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agreement, (T. 66/3.) Cnce again, multiple letters were
wWritten between counsel for Horkullcs and ‘Galloway requestlng
settlement information and/or the ability to reV1ew- the
bProposed settlement documents. In these letters, Attorney
Wilmoth .represents that he's working to pur cthe settlement
documents and/or release together and to obtaln addltlenal
1nformat10n in furtherance of the settlement agreement . (See,,

€.g9., Exhibirs 12, 13, 14, 15-)

On Decembet' 20, 2005 Attctney Wllmoth wtote a letrter
follow1ng a circuit court hearlng and the filing of the Motion
to Compel Enforcement of Compromlse Settlement Agreement In
'that letter (Exhlblt 16), Mr. Wllmeth once again admltted
“ThOUgh no one ever asked me dlrectly, I belleve that we had a
settlement.” Mr. Wilmoth was the only witness who testlfled at
the hearlng on the Motion to Compel Enforcement of Settlement
Agreement_ and the only exhibite filed with the courrt in.
reference to this motiqn- were thea plaintiffs’  17 exhibits.
Exhibit ll'contalned Mr. Wilmoth’e file relating te'settlement
discussions. Galloway did not ptesent any witnesses at the

hearing.

12
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KiK.

Correction of Petitioner's Statement of Facts

The circuit court scheduled 2 hearing on WMay 30, 200e,
where all evldence was presented in reference to the morion to
compel enforcement. Attorney William Wllmoth who was retained
to represent. William Galloway, was the only witness who
teetified-under oaﬁh in support of Horkulicsf Motion to'Compel
Enforcement of Compromise Setflement Agieement _Seventeen
exhlblts were lntroduced into evidence in support of Horkullcs’
motlon  t0 compel. Defendant Galloway did not  call any

w1tnesses nor 1ntroduce any GXhlbltS at the hearlng

The evidence to be considered in determining the motion tTo
compel was limited to that evidence'introduced at the hearing
on May 30, 200s6. Petltloner repeatedly goes outside the record
in irs petition. (See, for example, petltloner s memorandum,
page 2, 3oo£note 1, oiting'Hearing Transcript of December 9,
2005; petiﬁioner’s memorandum, page .5, Footnore 3, citing
Hearing Traoscript of December 18, 2005; wMr. Flaherty’s
sfatemente in the hearing. of _Deeember 9, 2005, petitioner’s
memorandum, page 7, and Judge Recht’s comments at the Deoember
9, 2005, hearing, made five months before the hearing on the

motion to compel and the presentation of evidence therein; and

13
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petitioner’s memorandum, page 8, citing sratements made at the

March 29, 2006, hearing.)

In the second paragraph of Footnote 1, page 2 of
petiticoner’s Mmemorandum, petitioner’s counsel dindicartes that

the only reason for the insistence of the consent judgment was

to “ser the value” of their “bad faith” claim and cired the
December g, 2005, hearing transcrmpt, pages 47-48B. The gquoted
phraSes ‘set the value” .and “bad faith” do not appeer‘on the
pages cited. Horkullcs’ insistence on the confessed judgment

was to attempt To avoid proof in a 1ater trlal of the amounr of

'damages in tHe underlylng claim ard not to set the wvalue for

‘the bad faith claim.

Petltloner cleverly quotes Judge Recht’s comment from the.
December 9, 2005 hearing 1ndleating that there are eerious
issues ag to whethe: there was a meeting of the minds.
{Memofandum, P- 8.) Kot surprlslngly, petiticner did not note
that those statements were made long before the court heard
Attorney Wilmoth’s testimony and had reviewed the September 1,
2005, - September 29, 2005 and  December 20, 2005, letters
confirming the settlement between counsel for Horkulics and

Galloway. '{Exhlblts 5, 8, 16.)

14
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Petitioner assérts that “Mr; Flt2$1mmon5 sﬁggested an

award of attorney' fees in the range of Five Hundred Dollars

5500) to Eight Hundred ($800) per hour." fPetitioner's
memorandum, p. 17.) As is. clear from a review of both motlons
and the Affidavit of Rcbert P. Eut251mmons no fee was ever
Suggested and the matter was left solely to the discretion of
the circuit court. Further, on  page 17 of petztloner s
memOrandum, they suggest that Robert P. Fitzsimmons submitﬁed
an affldaVlt ralslng “his original atto;ney fee” .froﬁ Five
[[ Hundred Dcllars (3500.00) to Eight Hundred Dollars ($B00.00) to
One . Thousand Doilars_ (($1,000.00) per hcur, Such
characterization is untrue. The motions ahd affidavit merely
provided other aﬁtorney fee 'aﬁards in the Statre of West
AVirginia, whlch is one of ‘the requirements in prosecutlng a

motion for attorney fees. Aetna Casualty & Surety v. Pitrolo,

176 W. Va. 190, 342 s.E.2d 156. (1388).

On page 18 of the memorandum, petitioner asserts that from
the 1n1t1al flllng of the requESt for attorney fees, Attorney
FltZSmeons “interspersed” an  additional 31.25 hours of
reconstructed tiﬁe.' ‘This is Not accurate. The amended time

records did three things:

15
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(1) - Approkimately_ five hours were deleted for time

| expended prior to August 18, 2005, the date the circuit courr

found that there was'definitely a settlement;

(2} The time records were updated to include hours
expended from the time of the' initial flllng through the

hearing and grantlng cf the mOtlon for attorney fees; and

(3) As 1ndlcated in the affldaV1t the records refiected
the tlme actually recorded and the reconstructlon was done in
order to insure 'the utmost accqracy' of the actual time

exXpended.

Ne time was recorded which was not verified by time records or

actual work producr.

Petltloner 5 memorandum at pages 28 and 29 Footnote 14,
alleges that the 101.75 hours represent some work performed
prior to August 19, 2005. Keeping in mind that the settlement
found by the court occurred at the latest on Aqust 18,.2005,
that date was utilized for computation of the'hours; and as
reflected in the'Supplemehtal Motion'for Attoiney'Fees, no time

entries appear before August .18, 2005, which comprise the

101.75 hours.

16
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Petitioner asserts on page 31, Footnote 16, that based

Upon time sheets submitted by Mr. Fitzsimmons thart there was ga

:contingenCy fee or, in the alternative, a 5150 per hour charge.

Although no evidence was submitted. or cited by petitioner

because there is none, your author has rev1ewed the contingency

fee Contract of February 7, 2002, and such assertion is not

t:ue.

petltloner

V.

Argument

Without doﬁbt, a Ssettlement was rea;héd betwean Horkﬁlics
and Galloway and Clearly should be enforceable as Qas ordered
by the circuit court. Although TIS is now raising issues whiech
more approprlately are between them and their 1nsured

ncnetheless a falr amount of the testimony 1nvolved GaIIOWay S

lnsurance company 5 actions.

17
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F-z88 .

The facts_ overwhelmingly_'indicate that the insurance
'company' fully consented to the terms cf the settlement

including the flllng of the confessed judgment on llablllty and
damages of $1 5 mllllon and the insurance company thzough
Wilmoth reserved unto itself the right to file an objection to

| the confessed judgment It is also clear that after a proper

_ settlement had been entered intc protecting TIG’'s insured,

Attorney Galloway, and prov1d1ng some relief to the lnjured
victims of a negllgent car accident, ard now legal malpraCtlce,
the 1nsurance'company “got cold feer.” TIG dec1ded they didn’t
llke the deal and the best way to escape their responsibility
was to go after its own insured, Mr. Galloway, by havlng one of
its three.attorneys send a reservatlon of rlghts letter from
itS.- Chicago law firm and copying Attorney Wilmoth.

Interestingly, the reservatlon.of rights letter was not senrt
until three months after the settlement agreement was entered
into in May of 200Ss and'seven daYs after the reafflrmatioﬁ of

this same agreement by TIG's attorneys.

A.

THE RIGET TO AWARD ATTORNEY FEES
FOR BREACH OF SETTLEMENT AGREEMENT

The circuit court’s Order of August 25, 2006, in detailed

fashion found that the Horkulics and Defendant Gallcway had

18
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entered into a Settlement agreement The court ordered that

thls agreement be . consummated, which included multiple

féatures, such as the payment of the pollcy llmlts of Fiwve
Hundred Thousand Dollars (5500, OOO 00) and. Defendant Gallaway’s
confession of judgment on liability and damages of One Million

Five Hundred Thousand Dollars {$1,500, OOO 00).

did not ineclude 'any agreement with éalloway’s insurance
| carrier, 711G, - Nenetheiess, TIG _wae Galloway’s 'liability
insurance carrler; and as this Court and most courts throughourt
thls country | have recognlzed, there is 2 Tripartite
relationSSip that exists when an attorney is hired by an .
insurance -company to represent itg insured. See concurring

opinion of Justice‘Davis,'Stéte ex rel. Brison v. Kaufman, 2123

W. Va. 624, 584 S.E.24 480 (2003); Barefield v. OPIC Companies,
Inc., 215 W. va. 544, 600 5.E.2d 256 (2004) (attorney not agent
of insurer in a rort claim) . Irrespective of such

relationship, the agreement was only between Horkulics and

Galloway.

At the May 30, 2006, hearing, Judge Recht recpgnized that

Mr. Joseph Selep (who was the fourth artorney employed by TIG

i9
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in this’proceeding Lo represent Defendant Ga110way) was in such

2 tripartite position The circuit court permitted TIG’

attorneys to object during the proceeding, Wthh right they
did, in fact, exercise - Judge Recht further allowed TIG's
attorneys to represent any witnesses who would be called and

who were employed by TIG.

The only witness called at the hearing on the Motion to
Compel Enforcement of Settlement Agreement was . Defendant
Galloway 3 attorney, William Wllmoth who had represented the
1ntere5t of Mr. Galloway throughout the material settlement
negotiations and had been communlcatlng those negotiations to

Galloway’'s insurance carrier, TIG-_'

It lS interesting to note that TIG requested the right to
part1c1pate actlvely in the hearlng, which would obviously
include cross—examination and cailing of their own witnesses
despite the motion being_ solely and .excluSively between the
Horkulics and GalloWay. Not surprisingly; TG wahts the best
of both worlds, They allege that they should participate and
have such rights even though all of the claims against TIG in
this case had been" bifurcated and stayed by previous order.

TIG had ng ‘better right to partlc;pate in this hearlng than any

other insurance carrler lnvolved in a liability claim.

20
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TIG takes the p031t10n that lf they can muddy up the
waters, then they want to participate, but if it means there
‘potentially may be some adverse conseguences, then they deny
that they were a party to the settlement agreement. Although
TIG'wants-the full rights_of a party in th;s proceeding,,tteir
partieipation and eil claims against them had been bifurcated

and stayed pursuant to their own moticn. Interestingly, TIG

NoWw agrees that it was “a Stranger to the settlement contract

as a 'bifurcated thlrd—party bad falth defendant ” (See
petitioner’s memqrandum, p. 17.) . TIG further attempts to
distanee themselves from the settlement agreement by alleging,
“a settlement contract to thch TIG eas a stranger inasmueh as
| the Eettlement related solely to plaintiffs’ claims against Mr.

Galloway and did not resolve or even address plaintiffs’ claims
against TIG.” (Petitioner’s memorandum, p- 20;} Once again,
in an effort to av01d 1nvolvement hhen convenient, TIG alleges,
“It is uncontested that TIG was not a party to the settlement
contract between plaintiffsrand Mr. Galloway.” (Memorandum, p.

24.,)

Despite TIG’s conveniently alleged excuses, ocne cannot
e¢scape the true realities of the world of litvigation, namely,

the tripartire relationship between counsel, his or her client,

21
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the insured, and the insurance company. Such. relationship was
designed to protect communications among  three differing

bParties whosge interests are not always the same. Never has it

been advanced that the creation -0of such a relatlonshlp wasg
created to somehow gain an advantage 1n-litigation by having

multiple attorneys present evidence and/or cross- examlne and/or
litigants, one of whlch is the insured.

This Court has before it the detalled Flndlngs of Fact
éntered by the citcuit court and describing the actions of TIG
which attempted to sabotage the settlement' agreement between
Horkulicsdnd.its insured, Galloway. Without reccunting'the
actions and interference by TIG ‘and rtheir refusal to now honor
their agreement, -Judge Recht in Fecotnote 1 of the October ¢,
2006 Order found that:

.this Court has no hes:.tancy in f:.ndlng

that The -CONDUCT OF - TIG in DELAYING the

implementation of an agresed settlement for
NEARLY ONE - YEAR IS NOTHING OTHER THEAN
OPPRESSIVE.” [Emphasis supplied. ]

As the testimony of Attorney Wilmoth 1nd1cates TIG
repeatedly reneged on their authorization and later afflrmatlon
of settlement and specifically attempted o exert pressure upon

Galloway by_ alleging that he may have perscnal exXposure in

22
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|order to eliminate what they must have later felt was an

unfavorable settlement agreemént. These actions by TIG delayed
the settlement benefits for more than a year 7o 1nd1v1duals who
had been victims of a negligently 1nfllcted personal injury

compounded by Mr. Galloway s legal malpractice.

The right to award-attorney fees in a case involving a
breached settlement agreement has been recently addressed by

this Court in bbth Sanscn v.'Brandywine'Homes, Inc., 215 W. Vva.

307, 589 S.E.24 730 (2004), and in State ex rel, Bronson v.-

Wilkes, 216 W. Va. 293, 607 S.F.2q 399 (2004) .

In Sanson, plaintiffs and defendants, as in this case,

éntered into a settlement agreement by and through their
attorneys. After the agreement was reached the plaintiffs
alleged that they had not ‘given their attorney authority to
settle. After a full hearing, the circuit court féund that the
| agreement ‘Should be enforced and awardeg attérney fees and
costs. = This Court . Stated in approving the award of attorney
fees for breach of the. settlement agreement that:
“Having determined that a valid settlement
agreement was made, we cdo not believe the
circuit court abused its discretion by
ordering the Sansons to pay Skyline’s

attorney fees and costs incurred to enforce
the settlement.”

23
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The facts in'Sanson are similar to thosae in the case at

bar. This court further recognized that there is authority to

fees ™when <the los;ng party has acted in bag faith

vexatiously, wantonly or for Oppresslve reasons.” gyl. pt. 3,

Sally-Mike Propertles V. Yocum, 179 W. Va: 48, 365 S.E.2d 246
(1988) .

In reaching its decision in Sanson, this court noted that
the defendants fully performed thElr obllgatlons by tendering

Tthe settlement check and release. Three months later, -the

to file a motien to_ enforce the -settlement agreement.- The
Court approved the circuit eourt’s finding thet the defeﬁdant
“should not have to bear the financial bﬁrden caused by the
[plaintiffs'] altempt to rescind a wvalid and enforceable

Séttlement agreement. We agree.” id., at 215 W. va. 313, 599

S.E.2d at 73§,

In State ex rel. Bronson v, Wilkes, supra, this Court

reaffirmed its finding in Sanson:

24 -
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. “"Recently, in Sanson v. Brandywine Homes,
inc.,..., this Court upheld an award of
attorney fees and costs which, ‘as in <the
case at bar, was granted in connection with
& motion to enforce a settlement agreement.”

The circuit court’s Order of.Octobe: 4, 2006, .noted that

Pursuant to Walker v. Doe, 210 W. Va. 490, 558 S.E.2d 290

(2001}, the per curium cpinion of Sanson does, in fact, have
Precedential value... The cirCuit court brder‘ found.-thaﬁ any
ﬁime a Ssettlement agréement is breached, the .non—breaching
party.should not have to bear the financial_burden caused by
another party’s attempt tcjréscind or invalidate an enforceable
Settlement agreement. The circuit court further found that the
opeiative languaée of “oppressive conduct” existed in this case
thereby justifying on a second basis fhe .award of attorney

fees.

In the cése a£ bar, TIG, the ‘insurer, was solely and
exclﬁsively responsible for breaching the settlement agreement
and é@using the Horkulics rto lfile & motion to compel and
furfher' Prosecuting said motion through a full. hearing, and
therefore the circuit court’s order awarding attorney fees was

proper.

25
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B.

IHE AMOUNT OF ATTORNEY FEES

'The_circuit court only awarded at:orney fees for the time
spent by Robert P. Fitzsimmons in representing the Horkulics
and did not grant attérney fees for the significant time spent
by the Horkulics"other two  c¢ounsel, Dean G. Makricostas and
_Daniel.N. Dittmar, in order to av01d any dUPllcatlve charges
andl to attempt to achleve a fair resolutlon on this issue.
{See Footnote 2 of " the Order entered October {4, 2006, Exhibit B

to petltloner 5 memorandum. )

Petitioner appears.crltlcal of the time recordation of Mr.

FltZSlmmonS of 101.75 hours- At no time do they allege or
produce any evidence indicaﬁing that such time in and of itself
would be unreasonable for the time spent in prosecuting the
motion to enforce settlement which included multiple letters,
conversétions, motions, briefs, research and a fuil evidentiary
hearing.  As indicated from the Affidavit of Robert P.
Fitzsimmons attached to the Supplemental Motion for Attorney
Fees, Petitioner's Exhiﬁit 2, the time records totaling 101.75
hours are a summary of the a;tual time “I expended from August
18( 2005, to the present for the prosecution of plaintiffs”

Motion for Enforcement of Compromise Agreement and Attorney

26
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Fees.” The affidavic further indicates that the time records

wera recorded both at the tlme the work was performed and later

reflected in the files of plaintiffs _ lcounsel.”_ The
reconstruction does -not equate to changes but rather to a
verification and correction in the timekeepieg records to
insure absoiute accuracy...As can be seen from a comparison of
the two time records, the first of which was sﬁbmitted.lnany

lmonths before the supplemental mction, there was an addltion of

motion had been filed in July of 2006. The Supplemental Motlon
for Attcrney Fees was filed August 22, 2006, three days before
the entry of the Order granting the motion to compel
enforcement. In additicn, the' supplemental <tTime records
deleted time entries prior to August 18, 2005, based upon the
Ccourt’s finding that at the latest the settlement agreement was
entered into on Rugust 18, 2005, Many hours expended after the
May, 2005, settlement were not.included; As reflected in the
Affidavit of Rocert P. F1t251mmons, the 101.75 hours were, in

fact, expended in the prosecution of the motion.

Despire petitioner’s assertion, Horkulics’ counsel never

27
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Fees and Supplemental Motion for Attorney FPees.} Horkulics?
counsel merely put forth those facts including affidavits of
é R other practitioners and court orders, -demonstrating o:hér
hourly rates awarded by courts in_the.NOrthern-Panhandle and

the Pitrolo féctorsf

In an order entered in the case of Pizarre, M.D., v.

Medical Assurance of West Virginia, Inc., and Colombo &'Stuhr,
PLLC Civil Actlon No. 00-C-1489, Judge‘ zaughan awardéd
Attorney Patrick Cassxdy $800 per hour for a total of" $§871,000.

Said order was attached as Exhibit | 3 to plaintiffs’
.Suppléméntal Motion for Attorney Fees. In Pizarro, atterneys
had bbtained coverage for their client, Dr. Pizarro, who had
béen a defendant in a médical malpracticé case where there was
an excess = verdicr. Plaintiffs in the malpractice case
eventually settled with the insurance carrier 50 as not to
expose .this defendant doctor to personal liability; however,
the doctof sued the insuranée company. seeking coverage in order

to protect her assets.

Recently this Court in the case of Arneault v. Arneault,

216 W. Va. 215, 605 S.E.2d 590 (2004}, remanded the case to the
Family Court with directions to immediately award attorney fees

of $241,034.42 to pay the appellant’s outstanding attorney

28
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Judge Recht _which had affirmed the Family Court’s previous
rulings. Aas thefrecord will reflect this Court had previously
ordered those attorney fees be paid at the rate of $500 per
hour for Attorney Rlchard Neely without any hearing being
allowed To even question the time or rate. A representatlon of

a portion of the bill is attached hereto as Exhibit 1(a)
($500.00) per hour.

Petitioner alleges that seme of the attorney’s time woeld
have been spent on the release if the settlement had been
properly consummated; however, they provide no ptoof as to what
amount of time they contend weuld have been spent. As this
Court knows from its own practices, defense counsel typically
prepare all of the settlement documents and a de minimis amount
of time would have been spent had the settlement agreement not

been breached.

28
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V.

Conclusion

The circuit court properly "ordered the grantingl of
attcrney fees _in that the defendants had breached t_he
settlement agreement and caused a de}.ay well in excess of one
yea:e. It also is c:lea'r that the culprit responsible for the
breach was 'TIG. The respondents, Horkulics, properly flled a
Motion for Attorney Fees, and the circuit court properly

granted the motion for attorney fees because of rhe breach and

“oppressrive."’ Horkulics’ counsel properly do'cﬁmented 101.75
hours in the prosecution of the Morion te Compel Enforcement of
Cempromis_e Settlement Agreement. The circuit court_ properly
.awarded attorney fees at a rate consistent witlh the attorney
fees ordered by this Court in a recent opinion (ArneauitJ in
2004 and ~considerably less than that ordered in other
proceedings .in the State of Wes.t Virginia, spec.:i.fically

including Pizarro v. Medical Assurance, supra.

Wherefore, vour ,respondents, Horkulics, respectfully

request that TIG’s Petition for Writ or Prohibition be denied
and that a rule not issue and for such further relief as the

Court deems just and proper.

30
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Respectfully submitted,

JEFFREY A. HORKULIC, REBECCA
A. HORKULIC, His Wife, and '
JEFFREY HORKULIC As Natural
Parent and Legal Guardian of
STEPHANIE HORKULIC and
BENJAMIN HORKULIC, MINORS

e / -

e
o

v 32;ﬁbunsel

Robert P. Fitzsimmons {1212)
Robert J. Fitzsimmoens (9656)
Fitzsimmons Law Offices

1609 Warwood Ave

Wheeling Wv 26003

(304) 277-1700

(304) 277-1705 (Fax)

Dean G. Makricostas {7339)

David N, Dittmar (1025

Dittmar Taylor & Makricostas PLLC
320 Penco Rd

PO Box 2827

Weirton, WV 26062

(304) 723-9670

(304) 723-9674 (Fax)
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'CERTIFICATE OF SERVICE

Service of the foregoing RESPONSE OF JEFFREY A. HORKULIC,
REBECCA A. HORKULIC, HIS WIFE, BND JEFFREY HORKULIC, AS NATURAL
PARENT AND LEGAL GUARDIAN OF STEPHANIE HORRULIC AND ﬁmu.:rmm
HdRKULxc, MINORS, TG TIG INSURANCE COMPANY’S PETITION FOR WRIT
OF PROHIBITION mm. Lmuomnuﬁ IN SURPPORT THEREOF was made upon
the parties 1o this action by mailing a tfue copy'tﬁereof_by
United States mail, postage prepaid, ﬁo their respective

attorneys on the 26" day of February, 2007, as follows:

TIG Insurance Company William E. Galloway

¢/o Thomas V. Flaherty Esq. - and Galloway Law Offices
Tammy R. Harvey Esqg. c/o Joseph W. Selep Esq.
Flaherty Sensabaugh & Bonasso Zimmer Kunz PLLC

PO Box 3843 3300 USX Tower, 600 Grant St
Charleston, Wv 2533B-3843 -Pittsburgh PA 15219-2702
Beth Ann Berger Zerman Esq. ~Jason A. Cuomo Esq.
Bollinger Ruberry g Garvey Cuomo & Cuomo

Citicorp Center Ste 2300 1511 Commerce St.

500 W Madiscn St Wellsburg WV 26070

Chicago, IL 60661-2511

Cambridge Professional Liability Services
c/o Tarek F. Abdalla Esqg.

Reed Smith 1Lp

435 6th Aave

Pittsburgh, PA 15218

AT
PRI

/n’
i
7 Of Zounsel for
: Ho lic Respondents
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